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Editors’ Note:

An FIR was lodged against the accused-persons for withdrawing an amount of Tk.
26,58,98,126/ from Dhaka Bank Limited, Dhanmondi Branch against 17 export bills
misusing and abusing power and authority. Charge sheet was submitted against the
accused-petitioner and others. Thereafter, the case record was transmitted to the
learned Special Judge, Court No. 8, Dhaka for holding trial and the learned trial Judge
framed charge against the accused-petitioners and others rejecting the application for
discharge filed by the accused-petitioner. Being aggrieved, the accused-petitioner filed
this Criminal Revision. The High Court Division issued Rule as to why the order passed
by the trial Court should not be set aside. Further, it issued a Suo Muto Rule calling
upon the opposite-parties to show cause as to why the order dated 25.11.2021 passed by
the trial Court discharging one accused shall not be set aside. In course of hearing the
High Court Division found that though names of some other persons other than the
accused have been disclosed in prosecution materials, they have not been made accused
in the instant case which resulted in making the investigation perfunctory in nature.
Therefore, the High Court Division considering facts and circumstances of the case
disposed of both the Rule and Suo Motu Rule with a direction upon the Anti-
Corruption Commission to hold further investigation setting aside the orders accepting
charge sheet and framing charge against the accused.
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It is now well settled that a criminal case having criminal liability cannot be avoided due
to departmental proceeding against the accused. (Para 39)

Exercise of revisional jurisdiction of High Court Division to ensure justice under
Section 439 of CrPC:

On an application by a party or which otherwise comes to its knowledge, High Court
Division is legally competent to exercise its revisional jurisdiction under Section 439 of
the Code of Criminal Procedure to examine the facts and circumstances of the case and
the judgment and the order if there is any error which may not ensure justice to the
litigant public in not following the correct principles of law and fact in assessing the
material and evidence in proper perspective and in that case, High Court Division may,
in its discretion, exercise any of the powers conferred on a court of appeal by Sections
423,426,427 and 428 or on a court by Section 338. (Para- 52)

Failure of Prosecution to implicate responsible Persons within the Chain of Occurrence:
Under the circumstances, it is worthwhile to mention that the prosecution case cannot
continue on a defective foundation of a case since the necessary and responsible persons
who are involved in the alleged offences within the chain of occurrence are not
implicated in this case making them accused. (Para-54)

JUDGMENT
Md. Nazrul Islam Talukder, J:

1. On an application under Section 10(1A) of the Criminal Law Amendment Act, 1958,
this Rule, at the instance of the accused-petitioner, was issued calling upon the opposite-
parties to show cause as to why the order dated 28.09.2022 passed by the learned Special
Judge, Court No. 08, Dhaka in Special Case No. 07 of 2022 (Metropolitan Special Sessions
Case No. 55 0f 2021) arising out of Dhanmondi Police Station Case No. 14 dated 23.12.2018
corresponding to Dudok G.R. No. 99 of 2018 rejecting the application under Section 241 A of
the Code of Criminal Procedure and thereby framing charge against the accused-petitioner
under Sections 4(2) and 4 (3) of the Money Laundering Protirodh Ain, 2012 read with
Sections 409/420/109 of the Penal Code along with Section 5(2) of the Prevention of
Corruption Act, 1947, now pending in the Court of learned Special Judge, Court No. 8,
Dhaka, should not be set aside and/or pass such other or further order or orders as to this
court may seem fit and proper and as to why a direction shall not be given upon the opposite-
parties to implicate the persons who are involved in the commission of offences as have been
disclosed in the prosecution materials.

2. Further, a Suo Muto Rule was also issued calling upon the opposite-parties to show
cause as to why the order dated 25.11.2021 passed by the learned Metropolitan Special
Judge, Court No. 8, Dhaka discharging the accused Md. Aminul Islam (Banker), son of ATM
Shariful Islam, shall not be set aside and/or pass such other or further order or orders as to
this Court may seem fit and proper.

3. It may be noted that at the time of issuance of the Rule, all further proceeding of
Special Case No. 07 of 2022 (Metropolitan Special Sessions Case No. 55 of 2021) arising out
of Dhanmondi Police Station Case No. 14 dated 23.12.2018 corresponding to Dudok G.R.
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No. 99 of 2018 rejecting the application under Section 241A of the Code of Criminal
Procedure and thereby framing charge against the accused-petitioner under Sections 4(2) and
4 (3) of the Money Laundering Protirodh Ain, 2012 read with Sections 409/420/109 of the
Penal Code along with Section 5(2) of the Prevention of Corruption Act, 1947, now pending
in the Court of learned Special Judge, Court No. 8, Dhaka, was stayed for the time being.

4. Apart from the above, this court, by an order dated 02.03.2023, directed the
investigating officer to explain as to why he submitted final report against accused Md.
Aminul Islam and why he did not implicate opposite-party Nos.4-7 in the case and why he
failed to explain all the facts and circumstances to the Commission at the time of giving
sanction under Section 32 of the Anti-Corruption Commission Act, 2004 and to explain and
produce the photocopies of EXP’s form, 26 export bills and sanction letter before this court
by way of affidavit on or before 12.03.2023 positively and without fail and to appear before
this Court on 12.03.2023 at 10.30 AM positively and without fail, failing which necessary
action will be taken against him and he will be brought before this court in accordance with
law.

5. The prosecution case, in short, is that one Md. Igbal Hossain, Assistant Director, Anti-
Corruption Commission, Head Office, Dhaka being informant lodged a First Information
Report (FIR) with Dhanmondi Model Police Station, DMP, Dhaka against the accused-
petitioner and others alleging, inter-alia, that the inquiry officer pursuant to office Memo
No0.00.01.0000.403.01011.18 issued by the Anti-Corruption Commission carried out inquiry
into the allegations and found the FIR named accused-persons involved in the commission of
corruption and money laundering. During inquiry, it is found that the FIR named accused
persons in collusion with each other created fake and forged documents in respect of 26
export bills, submitted the same before the Dhaka Bank Limited, Dhanmondi Branch and
withdrew an amount of Tk. 26,58,98,126.00/- against 17 export bills misusing and abusing
their power and authority committing criminal breach of trust. Out of the aforesaid amount,
the accused-persons returned an amount of Tk. 5,61,10,708.50/- against 03 (three) export
bills in the bank but the remaining amount of Tk. 21,24,91,417.50/- against the 14 (fourteen)
export bills were misappropriated by way of transferring, exchanging, concealing and
suspicious transactions. By this way, the accused persons in collaboration with each other
committed the offences under Sections 409/109 of the Penal Code, 1860 read with Sections
4(2) and 4(3) of the Money Laundering Protirodh Ain, 2012 along with Section 5(2) of the
Prevention of Corruption Act, 1947. Hence the F.L.R.

6. It is stated in the application that the accused-petitioner voluntarily surrendered before
the learned Special Judge, Court No. 8, Dhaka on 11.08.2022 and obtained bail. After
obtaining bail, the accused-petitioner is regularly appearing before the learned court below
without abusing or misusing the privilege of bail.

7. After lodging the FIR, the investigating officer started investigation into the case and
after completion of investigation, submitted charge sheet No.06 dated 25.01.2021 under
Sections 4(2) and 4(3) of the Money Laundering Protirodh Ain, 2012 read with Sections
409/420/109 of the Penal Code, 1860 along with Section 5(2) of the Prevention of Corruption
Act, 1947 against the accused-petitioner and others.

8. Thereafter, the case record was transmitted to the learned Special Judge, Court No.8,
Dhaka for holding trial and disposal and the case was renumbered as Metropolitan Special
Case No0.04 0f 2022 and subsequently the case was also renumbered as Special Case No.07 of
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2022 for quick disposal of the case and the learned trial judge fixed the next date on
28.09.2022 for charge framing.

9. It is stated in the application that on 28.09.2022, the accused-petitioner filed an
application under Section 241A of the Code of Criminal Procedure before the learned Special
Judge, Court No.8, Dhaka for discharging her from the case and after hearing, the learned
judge of the court below was pleased to reject the same and charges were framed against the
accused-petitioner and others under Sections 4(2) and 4(3) of the Money Laundering
Protirodh Ain, 2012 read with Sections 409/420/109 of the Penal Code, 1860 along with
Section 5(2) of the Prevention of Corruption Act, 1947 in a highly mechanical way. The
learned trial judge while framing charges did not consider the prosecution materials at all.
The charges were framed without any specification of time, place and manner of the alleged
offences as required under Sections 221 and 222 of the Code of Criminal Procedure 1898 and
the same were inherently defective rendering the entire proceeding initiated against the
accused-petitioner unfair and untransparent.

10. Being aggrieved by the impugned order dated 28.09.2022 passed by the learned
Special Judge, Court No. 08, Dhaka in Special Case No. 07 of 2022 (Metropolitan Special
Sessions Case No. 55 of 2021) arising out of Dhanmondi Police Station Case No. 14 dated
23.12.2018 corresponding to Dudok G.R. No. 99 of 2018 rejecting the application under
Section 241A of the Code of Criminal Procedure and thereby framing charge against the
accused-petitioner under Sections 4(2) and 4 (3) of the Money Laundering Protirodh Ain,
2012 read with Sections 409/420/109 of the Penal Code along with Section 5(2) of the
Prevention of Corruption Act, 1947, now pending in the Court of learned Special Judge,
Court No. 8, Dhaka, the accused-petitioner filed this Criminal Revision before this court and
obtained the Rule along with an order of stay of the impugned proceeding.

11. At the very outset, Mr. Md. Syed Ahmed, the learned Senior Advocate appearing for
the accused-petitioner, submits that the learned Special Judge, Court No.08, Dhaka has
committed illegality in framing charge against the accused-petitioner since the prosecution
materials do not disclose any offence against her and for this reason, the impugned order of
framing charge is liable to be set aside.

12. Mr. Mustafizur Rahman Khan, the learned Advocate appearing for the accused-
petitioner, submits that it appears from the EXP forms dated 21.08.2017, 27.08.2017,
14.09.2017, 17.09.2017 and 16.10.2017 that the Branch Manager, Rashed Imam issued those
EXP forms and as per provisions of Foreign Exchange Regulation Act, 1947, the person, in
case of any irregularities caused by such person who issued the EXP, is actually liable for
recovery of the proceeds of export bills; though Rashed Imam is the mastermind of the
alleged incident of the case but it appears from the FIR and charge sheet that the said Rashed
Imam is not an accused for such offence; the investigating officer as well as the informant
found the truth in support of the allegation against Rashed Imam but implicated the innocent
accused-petitioner instead of Rashed Imam in the instant case without any fault and/or
liability of her; moreover, the learned trial judge being failed to appreciate the same most
illegally, arbitrarily and in a highly mechanical way framed charge against the accused-
petitioner by the impugned order dated 28.09.2022 and as such, the impugned order is liable
to be set-aside for the ends of justice.

13. He next submits that the accused-petitioner had no power to approve any export bills
but she had only power to process the purchase of export bills; the Branch Manager by
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abusing his power and authority sent the request to purchase export bills to CPC Trade
Operation and thus the accused-petitioner along with her assistant/s processed for purchase of
06 bills out of 17 bills inasmuch as 05 bills were processed for purchase by Asaduzzaman, 02
bills were processed for purchase by Khandoker Mahbubul Kabir and 04 bills were also
processed for purchase by the Suraiya Yeasmin; though they did the same job, the accused-
petitioner has been implicated in this case for commission of alleged offences but the other
03(three) persons are not implicated in this case for commission of self-same offence which
creates serious doubt about the instant case and shows that the informant implicated the
accused-petitioner in the instant case with a view to harassing and humiliating her in the
society at the instance of some interested persons; moreover, the learned trial judge being
failed to appreciate the same most illegally, arbitrarily and in a highly mechanical way
framed charge against the accused-petitioner by the impugned order dated 28.09.2022 and as
such, the impugned order is liable to be set aside for the ends of justice.

14. He further submits that the accused-petitioner was terminated from her service vide
termination letter dated 18.08.2018 and accordingly paid the termination benefits; it also
appears from the letter dated 27.11.2018 that the Bank discharged the accused-petitioner from
all dues and liabilities after paying all benefits and if the accused-petitioner is involved in any
misappropriation, the bank would not discharge her from the liabilities; therefore, there are
no ingredients of the offences under Sections 409/109 of the penal Code, 1860 against the
accused-petitioner in the instant case but the learned trial judge without considering the same
most illegally, arbitrarily and in a highly mechanical way framed charge against the accused-
petitioner vide impugned order dated 28.09.2022 which is not sustainable and maintainable in
the eye of law and as such, the impugned order is liable to be set aside for the ends of justice.

15. He candidly submits that it appears from the FIR that the alleged occurrence took
place from 01.07.2017 to 31.12.2017 but the informant lodged the instant FIR against the
accused-petitioner and others on 23.12.2018 i.e. after 01 years later from the date of
occurrence without giving proper explanation for causing delay which creates serious doubt
about the prosecution case and therefore, the involvement or participation of the accused-
petitioner is very questionable but the learned trial judge without considering the same most
illegally, arbitrarily and in a highly mechanical way framed charge against the accused-
petitioner vide impugned order dated 28.09.2022 which is not sustainable and maintainable in
the eye of law and as such, the impugned order is liable to be set aside for the ends of justice.

16.He categorically submits that even if all the materials gathered and/or collected by the
prosecution are believed in their entirety and taken to be true, those do not disclose or
constitute any offence under Sections 4(2) and 4(3) of the Money Laundering Protirodh Ain,
2012 read with Sections 409/420/109 of the Penal Code, 1860 along with Section 5(2) of the
Prevention of Corruption Act, 1947 against the accused-petitioner and as such, the accused-
petitioner is liable to be discharged from the case for securing the ends of justice making the
Rule absolute.

17. He lastly submits that as per the guidelines of Bangladesh Bank, every commercial
bank has required to issue EXP form when the foreign remittance or L/C is being received for
export of the goods; the Branch Manager issued the EXP form to the exporter by misusing his
power and authority without following and making compliance with the Bangladesh Bank
guidelines; the branch manager misusing his power and authority issued the EXP in favour of
exporter; during the investigation, the investigating officer did not find any involvement/fault
of the Branch Manager though he was authorized dealer to issue the EXP and he put his
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signature on the certificate of authorised dealer but it is evident from record and
evidence/materials that the branch manager is the mastermind of the occurrence but he has
not been implicated in this case for the reasons best known to the informant and the
investigating officer and the present accused-petitioner has been implicated in this case for
no fault of the accused-petitioner and as such, the Rule may be made absolute discharging
the accused-petitioner from the case.

18. On the other hand, Mr. Md. Ashif Hasan, the learned Advocate appearing on behalf of
the Anti-Corruption Commission and the Investigating Officer, submits that during
investigation into the allegations, the Investigating Officer did not find involvement of
opposite-party No.03, Md. Aminul Islam (banker) in the instant case and for this reason, he
was not sent up in the charge-sheet and recommended to discharge him from the case as a
result of which the learned Metropolitan Special Judge, Court No. 8, Dhaka, by an order
dated 25.11.2021, discharged the accused Md. Aminl Islam (Banker) son of ATM Shariful
Islam from the case and as such, the Suo Motu Rule issued against the opposite-party No.03,
is liable to be discharged for ends of justice.

19. He next submits that the allegations as alleged was duly investigated by the Anti-
Corruption Commission and upon a threadbare investigation, it was found that the accused-
petitioner solely approved the alleged export bills and she did not forward the same to Md.
Aminul Islam (discharged accused from the present case) for his approval and that it was also
found that the discharged accused Md. Aminul Islam did not put any signature on any export
bills and Anti-Corruption Commission did not find any evidence/materials against accused
Md. Aminul Islam and for this reason, the Anti-Corruption Commission submitted final
report against him and accordingly, he was discharged from the case and as such, the Suo
Motu Rule issued against the opposite-party No.03, is liable to be discharged for ends of
justice.

20. He lastly submits that the Commission and the Investigating Officer recommended to
discharge the accused-opposite party No. 3 from the case and did not implicate the opposite
party Nos. 4 to 7 and others in the instant case since their involvement in the instant case was
not found and considering this aspect of the case, the Rule and the Suo Muto Rule are liable
to be discharged.

21. On the other hand, Mr. Md. Munsurul Hoque Chowdhury, the learned Senior
Advocate with Mr. Mohammad Shafikul Islam Ripon, the learned Advocate appearing on
behalf of the opposite-party No. 03, submits that while the opposite-party No. 3 was in the
service, an F.ILR was lodged by the Durnity Daman Commission at Dhanmondi Police
Station against 7 (seven) accused-persons including the opposite party No. 3 under Sections
409/109 of the Penal Code read with Sections 4(2)/4(3) of the Money Laundering Protirodh
Ain,2012 and Section 5(2) of the Prevention of Corruption Act, 1947 on the allegation that by
abusing power and authority, the F.I.LR. named accused committed breach of trust by creating
26 fake and forged export bills and submitted the same through Dhaka Bank, Dhanmondi
Branch to the Central Processing Centre, Head Office of the said Dhaka Bank Ltd. and
withdrew Tk. 265898126.00 against 17 export bills and out of the same, returned the value of
the 3 export bills only and misappropriated Tk. 212491417.50 in respect of 14 export bills.

22. He then submits that during investigation, the investigating officer has categorically
found that no complicity in respect of the opposite party No.3 has at all been found from the
prosecution materials and accordingly the opposite party No.3 was not sent up in the charge-
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sheet and in the charge-sheet, it is stated as “FiffTe Ffae 2bIE o GE FAEE TR (g ST
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23. He next submits that after submission of charge-sheet by the Durnity Daman
Commission (DUDAK), the learned Metropolitan Senior Special Judge, Dhaka on
25.11.2021 by order No. 4 accepted the investigation report, took cognizance of the offence
against the charge-sheeted accused and discharged the accused-opposite party No. 3 by
thorough examination of the F.I.LR, charge-sheet and other relevant papers and documents and
accordingly the opposite party No. 3 got discharged from the case and was finally released
from the case.

24. He lastly submits that Durnity Daman Commission itself is the informant of the case
and the investigation of the case was also conducted by the competent officers of the Durnity
Daman Commission (DUDAK), who after thorough instigation opined that no involvement
of the opposite party No. 3 has been found in the unholy transactions and recommended for
discharge of the opposite party No.3 and the same was made concurrent by DUDAK itself as
shown from the letter dated 23.12.2018 signed by Secretary of Durnity Daman Commission.

25. Mr. Farhad Ahmed, the learned Advocate appearing for the opposite-party No.4,
submits that Dhanmondi Model Branch of Dhaka Bank Ltd. is a Non A/D Branch and that for
this reason, this opposite-party No.4 was not legally entitled and empowered by law to
purchase export bills following the L/C’s opened by FIR named accused No.1 and that being
the reason, the opposite-party No.4 is not responsible for the alleged offences as mentioned in
the prosecution materials and as such, there is no illegality in not implicating the opposite-
party No.4 in the instant case.

26. He next submits that though the opposite-party No.4 being authorized dealer put his
signature on the certificate of authorized dealer but it is a mere irregularities which cannot
hold him liable for the alleged corruption and money laundering and on that landscape, the
Anti-Corruption Commission and the investigating officer did not implicate him with the
alleged offences.

27. He lastly submits that the opposite party No. 4 was neither implicated in the F.I.R nor
in the charge-sheet since the complicity of the opposite party No. 4 was not found by the
investigating officer and the Anti-Corruption Commission and that being the reason, the Suo-
Moto Rule issued against the opposite party No. 4 is liable to be discharged.

28. Mr. Pankaj Kumar Kundu, the learned Advocate along with Mr. Abu Saleh Ahmadul
Hasan, the learned Advocate appearing for the opposite party Nos. 5 to 7, submits that the
case was investigated by Anti-Corruption Commission and upon a threadbare investigation
and scrutinizing all the relevant papers, Anti-Corruption Commission did not find any
allegation against the opposite-party Nos. 5 to 7 and for this reason, the Anti-Corruption
Commission did not submit any charge-sheet against the opposite-party Nos. 5 to 7.
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29. He next submits that the facts and duties of the present opposite-party Nos. 5 to 7 are
that Dhanmondi Model Branch of Dhaka Bank Ltd. is a Non A/D Branch and for this reason,
when the accused No.1 submitted some L/C’s in this Branch, the L/C’s were forwarded to the
C.P.C (Central Processing Centre) for certifying EXP Number; that it should be mentioned
here that there were two departments out of various departments in C.P.C Trade Operations-
one is called RM Unit and another is called Foreign Export Department; at first the L/C’s
were sent to the C.P.C. RM unit for EXP Number and the C.P.C RM Unit verified the L/C
management including the status of the foreign Bank and foreign buyer; after verifying all the
documents, C.P.C. RM Unit endorsed/provided the EXP number on the EXP form and sent
back the same to the Dhanmondi Model Branch of Dhaka Bank Ltd.; that it is mentionable
that the opposite-party Nos. 5-7 were the members of foreign export department of C.P.C.
Trade Operations, not RM unit of the C.P.C Trade Operations; it should also be mentioned
that two accused namely Md. Mainul Hossain, SAVP and Md. Jumma Khan, Officer were
working at C.P.C. RM unit at the time of occurrence; that after getting the EXP number from
the C.P.C. RM unit, Dhanmondi Model Branch, Dhaka Bank Ltd. handed over the certified
EXP form to the accused No. 1 for completing the export procedure and customs clearance;
that after fulfilling all the customs procedure, accused No. 1 submitted the export documents
to the Dhanmondi Model Branch, Dahaka Bank Ltd. and according to their duties, after
verifying and scrutinizing all the documents, the said branch forwarded the documents to the
C.P.C. Trade Operations and foreign export department of C.P.C communicated with the
foreign Bank for acceptance of the export document and the concerned foreign Bank gave
acceptance through SWIFT; that after getting acceptance, export department of C.P.C. Trade
Operations forwarded the same to Dhanmondi Model Branch, Dhaka Bank Ltd.; that
Dhanmondi Model Branch, Dhaka Bank Ltd. after fulfilling the formalities sent purchase
approval to the C.P.C. Trade Operations and accordingly, after getting the purchase approval
from the concerned Branch of the Bank, In-charge of the export department (accused Sultana
Fahmida) of C.P.C Trade Operations processed/authorized the bills after being satisfied with
the purchase transaction and credited the money to the customer’s account; that in this way,
purchase of the bills on account of the customer was established; afterwards, the process was
continued; it was not the responsibilities of further checking of the purchase approval by the
opposite-party Nos. 5-7.

30. He lastly submits that the accused Sultana Fahmida was export team manager of
C.P.C. Trade Operations as well as she was in-charge of this section and under her
supervision, the aforesaid bills were purchased and when the accused Sultana Fahmida was
absent from her duty, the opposite-party Nos. 5 to 7 have just signed those bills in accordance
with the approval of accused Sultana Fahmida and on 10.12.2017, the opposite-party No.5
filed an incident report to the higher authority and on the basis of the incident report, Bank
stopped the payment of 9 (nine) export bills out of 26 export bills amounting to USD
21,45,000/- equivalent to BDT. 18 crores approximately.

31. Mr. Md. Khurshid Alam Khan, the learned Senior Advocate has been appointed as
Amicus Curiae by this court with a view to assisting the court by furnishing information and
legal submissions regarding questions of laws and facts.

32. Mr. Khan categorically submits that from the prosecution materials, the involvement
of opposite-party No.4 has been divulged since opposite-party No.4 being authorized dealer
gave approval for purchasing the export bills against the L/C’s and that he also put signature
on the certificate of authorized dealer, which makes him liable for non realization or short
realization of export proceeds against shipment within the stipulated period and as such, the
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Anti-Corruption and the investigating officer have committed illegality in not making him
accused in the instant case.

33. He lastly submit that the names of the opposite-parties have been disclosed in the
prosecution materials and they are more or less connected with the alleged offence and that
the names of some other persons have also been disclosed in the prosecution materials and
they have not also been made accused in the instant case which makes the investigation
perfunctory in nature and considering all the aspects of the case, a direction may be given to
hold further investigation into the allegations and to submit further investigation report as
early as possible detailing the pros and cons of the allegations and involvement of the persons
alleged.

34. Mr. A KM Amin Uddin, the learned Deputy Attorney-General appearing on behalf of
the State, has adopted the submissions of Mr. Md. Khurshid Alam Khan, the learned Senior
Advocate who has been  appointed as Amicus Curiae by this court and submits that the
Rule may be discharged and direction may be given for further investigation.

35. We have gone through the revisional application and heard the learned Advocates for
the respective parties and considered their submissions to the best of our wit and wisdom.

36. It appears from the record that one Rashed Imam being Branch Manager issued the
EXP FORM dated 21.08.2017, 27.08.2017. 14.09.2017, 17.09.2017 and 16.10.2017. It
appears from the affidavit submitted by the Anti-Corruption Commission that Rashed Imam,
Branch Manager gave approval for purchasing the export bills against the LC. It is also
evident from the record that the said Branch Manager also put his signature on the export
permission. As per provisions of the Foreign Exchange Regulation Act, 1947, if there is any
irregularities in the EXP’s FORMs and if there is no realization of the proceeds against the
bills, the said EXP issuing person and/or persons are liable for recovery of the proceeds
against the LC value. The duty of the EXP issuing person is that he after receiving the LC,
the AD (authorized dealer) shall scrutinize the authenticity of the LC value, the commodity of
goods, the shipping date and the expiry date if necessary and any information and the Ad
branch shall check the LC issuing Bank through a SWIFT message and the AD branch shall
collect credit reports of buyers to the LC issuing Bank and further after verification of all
aspects of the LC, the AD branch shall issue the EXP FORM in due course as per Bangladesh
Bank Export monitoring Guidelines. In spite of aforesaid allegations, the said Rashed Imam
has not been made accused in the instant case for the alleged offence allegedly perpetrated by
the said Rashed Imam. A letter under memo: BFIU(Bank Monitoring)-04/2018-1802 dated
21.06.2018 issued by one Deputy Director of Bangladesh Bank denotes that due to
irregularities in connection with the violation of the rules of exports, the said Rashed Imam
was fined for an amount of Tk.1,00,000/- (one lac) by Bangladesh Bank. A reference to the
aforesaid facts and circumstances indicates that Rashed Imam, the Branch Manager of Dhaka
Bank, Model Branch, Dhanmondi is involved in the alleged corruption and money laundering
but the investigating officer ignoring the aforesaid facts and materials did not implicate him
in the instant case.

37. Secondly, the opposite-party No.3 Md. Aminul Islam was the in-charge of CPC trade
operation and initially he was made accused in the F.I.R but subsequently the investigating
officer did not implicate him in the charge-sheet and recommended discharge from the case.
Following the same, the learned Special Judge, Court No.08, Dhaka, by an order dated
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28.09.2022, discharged him from the case. Now let us see what sorts of allegations are there
against him in the prosecution materials. It is categorically stated in the F.I.R as under :

Ll ZrS THS PIAIFTTS coel T 2@ BT 3apTe Tie @ Sifie e o wak Gu
@© TR el wRhm afef yaft @ e Sgmme e g3 F e g e
T I TR e wRm fqre 3 Fifofy v R @l Sifigs SN (@'2 @@ era
AfGS ol IRl B IR YT TA @ T Al @A NGB @G 9 B9 o6 w0 w1 3afb 7@
AR SN (A 3R AR GFCCT QY,0:€,dbr, 5,00 BIF] FIHTHR FCE | Al SIS /ALAPRE o
e ¥R AT 63 T [TS 39/09/2059 . TS u/5d/2059 R, ©iffTe7 W4y TreE7{dF SIrepmie
BEAI

The investigation officer recommended him for discharge in not sending him in the
charge-sheet stating, inter-alia, as follows:-

GERFNRNT PN SR Gl S 24, 3nie P G SeiEm, T IS o @7
faeprm SIgpiiten MY &g AR Sfere auifdte =@ @3 ¢F@ o Kwea T S_eRER
orEfere Y AN 26X TREE [ENTST BIF IRT FEF TS bIFA (AT SRS 2
FECE | (TG O @ E Sgprred AR wferet amfie = ©iF SiReE wa WWel (A
SGIRMS AR AT S ©ve efetame (ST -IF) Wi w1 =)

38. Admittedly accused Md. Aminul Islam was the VP and Trade Head of CPC and his
duty and responsibilities is to observe the daily activities of the CPC department with regard
to the export documents/bills of purchase and checking of banking transactions. Under the
circumstances, he cannot escape himself from the liabilities and responsibilities of any
incidents in that trade department. It is categorically stated in the charge-sheet that accused
Md. Aminul Islam did not discharge his duties due to negligence and for this reason, he was
terminated from service by the Dhaka Bank Authority in a departmental proceeding.

39. It is now well settled that a criminal case having criminal liability cannot be avoided
due to departmental proceeding against the accused. Moreover, a letter under memo:
BFIU(Bank Monitoring)-04/2018-1802 dated 21.06.2018 issued by one Deputy Director of
Bangladesh Bank denotes that due to irregularities in connection with the violation of the
rules of exports and purchasing bills, the said Aminul Islam was fined for an amount of
Tk.1,00,000/- (one lac) by Bangladesh Bank.

40. The Commission and investigating officer should have taken notice of the aforesaid
facts and circumstances of the case but both of them overlooked the same and finally, this
accused was discharged from the case by the learned Special Judge following the
recommendation of the investigating officer.

41. Thirdly, one Syed Sazzad Haider was the Head of Trade Operations. This accused has
to monitor and supervise the activities with regard to export documents/bills of purchase and
checking of banking transactions. Without the approval and consent of the accused, no
proceeding in respect of export documents and bills of purchase took place. For this reason,
this person also cannot avoid his duties and responsibilities but the fact remains that this
person has neither been made accused in the F.I.LR nor in the charge-sheet. Furthermore, a
letter under memo: BFIU(Bank Monitoring)-04/2018-1802 dated 21.06.2018 issued by one
Deputy Director of Bangladesh Bank denotes that due to irregularities in connection with the
violation of the rules of exports and purchasing bills, the said Sayed Sazzad Haider was fined
for an amount of Tk.1,00,000/- (one lac) by Bangladesh Bank for the selfsame offence but
this person has neither been made accused in the F.I.LR nor implicated in the charge-sheet.
The Commission and the investigating officer overlooked the same and did not take
appropriate legal steps against him in disclosing his name in the prosecution materials for his
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alleged roles and activities which amount to commission of offence rather than omission. It
may be noted here that whether or not this person had omission or negligence are all disputed
question of fact which are required to be thrashed out during trial of the case if any following
the investigating report if any. The Commission and the investigating officer has totally
ruined the foundation of the case in not implicating this person as accused in the instant case.

42. Now we want to discuss about the roles and activities of accused-petitioner Fahmida
Sultana, export in-charge of CPC, who purchased 6 bills against LC, Asaduzzaman who
purchased 5 bills, Khondoker Mahbubul Kabir who purchased 2 bills and Suraiya Yeasmin
who purchased 4 bills against LC following the approval given by Rashed Imam, Branch
Manager, Dhaka Bank Ltd, Dhanmondi Model Branch, Dhaka.

43. From the memo of evidence submitted by the investigating officer, it will be deduced
how the persons/accused are involved in issuing EXP FORM'’s, purchasing bills and
disbursing the payments to the exporters account. The aforesaid memo of evidence runs as
under :
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44. 1t is argued on behalf of the opposite-party No.3-7 that the accused-petitioner Sultana
Fahmida was in-charge of the export of the CPC and opposite-party No.5-7 were her
subordinate officers who have no authority to make any query in connection with any
documents and the investigating officer after verifying all the documents did not find any
prima-facie case against the opposite-party No.5-7 and accordingly the investigating officer
did not implicate them in the present case. Furthermore, it is argued that the opposite parties
and others pointed out the irregularities and made precautionary warning of the irregularities
to the higher authorities but they could not show any papers and documents by which they
intimated the higher authorities about the irregularities. Despite their pointing out to the
irregularities, our question is why Asaduzzaman, FVP, Suraiya Yeasmin, SAVP put the
signature on the approval of the purchase bills as evident from the memo of evidence
submitted by the investigating officer and the prosecution materials and why Sadia Afrin,
Senior Officer, AKM Monirul Islam, FVP and Manager Ops and Rashed Imam VP and
Manager put signature on the negotiation of Export Documents as contained in Annexure-3
series of the affidavit-in-compliance dated 09.03.2023 filed by the investigating officer.

45. The Commission and the Investigating Officer overlooking and ignoring the aforesaid
facts and circumstances did not implicate Sadia Afrin, Senior Officer, AKM Monirul Islam,
FVP and Manager Ops and Rashed Imam VP and Manager in this case as an accused. From
the memo of evidence, it appears that the Investigating Officer made observations in respect
of the offences like a judge, which is not desirable and appreciable by this court.

46. Having considered all the facts and circumstances of the case, the submissions
advanced by the learned Advocates for the respective parties and the settled principles of
law, we are led to hold the view that there are sufficient ingredients of Sections 4(2) and 4(3)
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of the Money Laundering Protirodh Ain, 2012 read with Sections 409, 420, 109 of the Penal
Code along with 5(2) of the Prevention of Corruption Act, 1947 against the persons who in
collaboration with each other committed criminal breach of trust creating fake and forged
documents i.e. 26 exports bills misusing and abusing their power and authority and the same
were submitted before the Dhaka Bank Limited, Dhanmondi Branch and withdrew an amount
of Tk. 26,58,98,126.00/- against 17 bills. Out of which they returned an amount of Tk.
5,61,10,708.50/- to the Bank against 03 Export bills and the remaining amount of Tk.
21,24,91,417.50/- against 14 bills were misappropriated by way transferring, exchanging,
concealing and suspicious transactions. Therefore, the accused persons allegedly committed
offences under Sections 409/109 of the Penal Code, 1860 read with Sections 4(2) and 4(3) of
the Money Laundering Protirodh Ain, 2012 along with Section 5(2) of the Prevention of
Corruption Act, 1947, but the responsible persons have not been made accused either in the
F.LR or in the charge-sheet due to perfunctory investigating into the allegations by the
Investigating Officer and acceptance of the same by the Commission overlooking and
ignoring the prosecution materials on record.

47. It may be noted that since a huge amount of public amounting to Tk.
21,24,91,417.50/- has been misappropriated by way of suspicious transfer, exchange and
transactions, the said amount should be and must be realized from the persons by adopting
appropriate measures in accordance with law, failing which it will have serious and gigantic
impact on our economy which may certainly frustrate the development work of our country.

48. It is worthwhile to mention that the father of the nation Bangabandhu Sheikh Mujibur
Rahman in one of his speeches had clearly told to the effect that “t™ SfF-smECe 7Aite 20
@32 SR [TF6 (FC BIRCE A 3 foF AN GIFH (7S FICS o1 TS T | S gAifearsma
T SR ! a2e T TS Goite DI &) a9 2@ T

49. So, it is a clear message from the father of the nation Bangabandhu Sheikh Mujibur
Rahman that we all should have firm determination to prevent all sorts of corruptions and
money launderings prevalent in the society and we should have taken necessary steps and
measures to prevent corruption and money laundering which have adverse impact on the
economy of the country.

50. Further, on 30" September, 2019, our Hon’ble Prime Minister Sheikh Hasina in her
meticulous speech in New York on the occasion of her 73™ birthday programe arranged by
the New York inhabitants clearly told that “geifedre ¢ sPie Jfema [wra OF ATFCTE G
FER AT TIPS AR | GANGIE 8 PR A AN AT Z0ES BG (73| FI O F6, IO G190
FCI-T0! 40O (@ FACS 20| MCR T @ Aferret =l 435 20z ol Ao I3 =0 ot S 77 @ ied
@s| gAferema Rra el gFrifa Twiad I o F=iBeng em, Swal A&, wfdm, gaite @dR
T erm SR “mewe! feafz)

51. In a view exchange meeting with the officers of the Ministry of Public Administration
at the Secretariat, the Hon’ble Prime Minister Sheikh Hasina told that 3RSt FIGRMA (@o-
ISR @R R4 ARG, S TP NBIR| SIRCH (T GAITS 204, G A% FEA fof| A7 FAolaens
Trmeet fof e, T TP A Fare 2 G Moo FHvama e faor free =31 @61
ST @ET5! (S SIET (WoifoR | SR FAlTS (39 2a?

52. Now it is pertinent to note that on an application by a party or which otherwise comes
to its knowledge, High Court Division is legally competent to exercise its revisional
jurisdiction under Section 439 of the Code of Criminal Procedure to examine the facts and
circumstances of the case and the judgment and the order if there is any error which may not
ensure justice to the litigant public in not following the correct principles of law and fact in
assessing the material and evidence in proper perspective and in that case, High Court
Division may, in its discretion, exercise any of the powers conferred on a court of appeal by
Sections 423, 426, 427 and 428 or on a court by Section 338.
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53. Our considered view is that the Commission and the Investigating Officer have totally
failed to bring the responsible persons to book who are involved in misappropriating a large
amount of money ignoring and overlooking the prosecution materials on record. It has also
come to our notice that the prosecution could not seize all the materials on which the
prosecution case may rely.

54. Under the circumstances, it is worthwhile to mention that the prosecution case cannot
continue on a defective foundation of a case since the necessary and responsible persons who
are involved in the alleged offences within the chain of occurrence are not implicated in this
case making them accused.

55. Having considered all the facts and circumstances of the case, the Rule and Suo Motu
Rule are disposed of with a direction upon the Anti-Corruption Commission/Investigating
Officer to hold further inquiry into the allegation and to submit the further investigation
report before the concerned court below within the timeframe given by this court.

56. In consequence thereof, the order dated 28.09.2022 passed by the learned Special
Judge, Court No. 08, Dhaka in Special Case No. 07 of 2022 (Metropolitan Special Sessions
Case No. 55 0f 2021) arising out of Dhanmondi Police Station Case No. 14 dated 23.12.2018
corresponding to Dudok G.R. No. 99 of 2018 rejecting the application under Section 241 A of
the Code of Criminal Procedure and thereby framing charge against the accused-petitioner
under Sections 4(2) and 4 (3) of the Money Laundering Protirodh Ain, 2012 read with
Sections 409/420/109 of the Penal Code along with Section 5(2) of the Prevention of
Corruption Act, 1947, now pending in the Court of learned Special Judge, Court No. 8§,
Dhaka, is set aside.

57. Further, the order accepting the charge-sheet and taking cognizance against some of
the accused is also set aside.

58. The Anti-Corruption Commission/Investigating Officer is directed to hold further
investigation into the allegation by appointing a fresh investigating officer and conclude the
further investigation within 6(six) months from date of receipt of this judgment and order and
submit further investigation report before the concerned court below within the timeframe
given above.

59. The Anti-Corruption Commission is directed not to allow the earlier investigating
officer to hold further investigation into the allegation of this case and Commission is further
directed to appoint new investigating officer not below the rank of Deputy Director to hold
further investigation into the allegation as alleged in the prosecution materials.

60. The Bangladesh Bank, BFIU and Dhaka Bank Ltd. are directed to provide all sorts of
cooperation and assistance to the Anti-Corruption Commission by supplying necessary
papers and documents for proper further investigation if required and asked for.

61. The order of stay granted at the time of issuance of the Rule is, hereby, recalled and
vacated.

62. The accused and the suspected persons in the prosecution materials are directed not to
leave the country without the permission of the learned judge of the concerned court below
and the Anti-Corruption Commission is also directed to take positive steps in this regard in
accordance with law if required.

63. The Anti-Corruption Commission is directed to submit affidavit-in-compliance before
this court by way of affidavit through Registrar, Bangladesh Supreme Court, High Court
Division, Dhaka after submitting further investigation report.

64. Communicate this judgment and order to the learned judge of the concerned court
below, the Chairman, Anti-Corruption Commission, Governor of Bangladesh Bank and Head
of BFIU, Bangladesh Bank, Dhaka, at once.



